UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A
JANE DOE, et al.,
Plaintiffs,
v. . Givil Action No. 96-2792 (JR)

| SLAM C SALVATI ON FRONT, et
al .,

Def endant s.

VEMORANDUM

Plaintiffs are a nunmber of Algerian citizens and a
non- gover nnent al organi zati on of Al gerian wonen called the
Rassenbl enent Al gerien de Femmes Denocrates (FASD).! They
bring this action under the Alien Tort Clainms Act (ATCA), 28
U.S. C
8 1350, 2 agai nst an Algerian political group known as the
| slami ¢ Sal vation Front (FIS)® and one Anwar Haddam who is or
was a nenber of the FIS. The plaintiffs allege that Haddam

assi sted and encouraged armed Islam c groups in commtting

1 On February 3, 2003, students of the City of New York
Uni versity Law School's International Wnen's Human Ri ghts
Clinic Program presented argunent in support of the
plaintiffs. The Court commends the students on the excellence
of their oral advocacy, which assisted the Court's
del i berations and judgment in this case.

2 Plaintiffs also sue under the Torture Victim Protection
Act, 28 U S.C. 8 1350, note, but, for the reasons stated infra
note 11, that statute is inapplicable.

3 The FI'S has never been served and i ndeed may not exi st.
It was banned by the Algerian governnent in February 1992.



crimes against humanity, war crinmes, and other violations of
international |aw and donestic |law. Haddam deni es any

invol venent in facilitating or encouraging the alleged acts
and noves for summary judgnment. His notion will be granted,

for the reasons set forth bel ow

Backagr ound

In 1992, the mlitary-backed government of Algeria
aborted the first parlianentary el ections ever held in that
country when it appeared that the FI'S, a fundanentali st
| slam ¢ group opposed to the mlitary and secul ar regi ne, was
about to win a mgjority of the seats. The FI'S was dissol ved
and banned, and several of its |eaders were arrested or
killed. A bloody and brutal conflict between arnmed |Islamc
groups and the mlitary ensued, with many atrocities commtted
agai nst civilians.

The plaintiffs lay blame for that violence upon the
FI'S and other Islamc groups, alleging that the FIS espoused
an extrem st interpretation of Islam c | aw and encouraged and
facilitated arned Islamc groups to kill, injure, and threaten
civilians, including political activists and journalists who
were critical of Islamc fundamentalism |In this case, they
al so lay blanme upon -- and seek to affix liability to -- Anwar

Haddam an Algerian citizen and FIS nenber who was elected to



the parlianment before the final round of elections was
canceled. They allege that Haddam facilitated the FISin its
violent activities and then publicly condoned the viol ence as
the FIS' s spokesperson in the United States, by issuing

newsl etters, communi ques, decl arations, and other statenents
froman office that he set up in Washington, D.C # Haddam
denies the plaintiffs' allegations.

Plaintiffs brought this action in 1996. Several
years of litigation were consuned by discovery disputes
related to confidentiality issues. Haddam asserted that he
could not adequately prepare his defense unless he could
obtain basic informati on about the allegations against him
such as the identities of the anonynmous plaintiffs. Both
sides resisted making certain disclosures, asserting safety
concerns. The individual anonynous "Jane Doe" or "John Doe"
plaintiffs, some of whomcurrently reside in Algeria, said
that they feared reprisal fromlIslamc groups for bringing

this action. Haddam said that he feared for hinself and his

4 Haddam fl ed Al geria on March 3, 1992, after the Algerian
mlitary regi me banned the FIS. He sought political asylumin
the United States on April 7, 1993. Plaintiffs opposed his
efforts to gain asylum presenting materials to the Board of
| mmi gration Appeals (BIA) concerning his alleged role in
targeting civilians in Algeria. Haddamwas initially refused
asylunm the BIA reversed that decision; and then the BIA
stayed its reversal decision tenporarily until Decenber 7,
2000. Def.'s Mot. for Summ J., Ex. 1, In re Anwar Haddam
2000 WL 1901995 (BI A 2000) (unpubl i shed).
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fam |y because of his status as a defendant in this case.

Di scovery disputes were twice referred to a magi strate judge,
who issued a final report and recommendati on on May 25, 2000.
Based on that report and recomrendati on, | quashed a subpoena
duces tecum plaintiffs had served upon the I NS seeking
information related to Haddam s asylum application, and |
granted Haddanmi s notion to conpel answers to interrogatories,
anmendi ng the confidentiality order to require plaintiffs to
reveal their identities and to provide specific information
about the alleged incidents. Plaintiffs' interlocutory appeal

of those rulings was disnm ssed.

Sone of the plaintiffs then voluntarily di sm ssed
their clainms (wthout prejudice). The remaining plaintiffs
are:

1. Jane and John Doe I: their son was killed in
June 1994 for his opposition to Islamc
fundamentalism Al gerian police suspect that
the Armed Islamc Goup (G A was responsible.
These plaintiffs fled the country after their
home was ransacked.

2. Jane Doe Il: witnessed fromthe airport and
wat ched on tel evision the hijacking of an
ai rplane by the G A on Decenber 24, 1994. Her
daughter and sister were passengers on the
pl ane.

3. Jane Doe | X: her husband, a journalist who
wor ked for a secul ar newspaper critical of the
| sl am c insurgency, was killed in 1995. The
| slam ¢ Sal vation Arny (AIS) allegedly placed
her husband on its hit list and advocated his
deat h nont hs before his nurder

4. Omar Bel houchet: he has allegedly received
threats fromthe FIS. Plaintiff is an editor of
El Watan, a newspaper that opposes the I|slam st
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i nsurgency. He alleges that Haddamincited a

vi ol ent canpai gn agai nst journalists.

Zazi Sadou (Jane Doe I11): spokesperson for RAFD
and | eading Algerian fem nist activist. She

al |l eges that she has been targeted by arned

| slam ¢ groups. She bl ames Haddam f or
encour agi ng vi ol ence agai nst "non-innocents" who
opposed the FIS.

RAFD: suing on behal f of menbers who have been
targeted by arned Islam c groups.



Anal ysi s

Statute of limtations
Haddam first seeks to interpose D.C.'s one-year
statute of limtations for intentional torts as a bar to all

of plaintiffs' ATCA clains, citing Tel-Oren v. Libyan Arab

Republic, 517 F. Supp. 542, 550-51 (D.D.C. 1981), aff'd on

ot her grounds, 726 F.2d 774 (D.C. Cir. 1984). The ATCA | acks

a specific statute of limtations. |In such a situation,
courts apply the statute of limtations of a closely anal ogous
federal statute, if federal |aw "provides a closer anal ogy

t han avail able state statutes, and when the federal policies
at stake and the practicalities of litigation nmake that rule a
significantly nore appropriate vehicle for interstitial

| awmaki ng.” Reed v. United Transp. Union, 488 U S. 319, 324

(1989). When Tel -Oren was decided, there was no federal
statute that was closely analogous to the ATCA. After the
enactnment in 1991 of the Torture Victim Protection Act (TVPA),
28 U.S.C. § 1350, note, however, the federal courts found the
TVPA to be cl osely anal ogous to the ATCA and borrowed its ten-

year statute of limtations for the ATCA. E.g., Papa v.

United States, 281 F.3d 1004, 1012 (9th Cir. 2002); Wwa V.

Roval Dutch Petroleum Co., No. 96 Civ. 8386, 2002 W. 319887,

at *19 (S.D.N. Y. Feb. 28, 2002)(catal oguing three other



district court cases). Plaintiffs brought their ATCA cl ains
well within that ten-year period. Their clainms are not timne-

bar r ed.

1. | ssue preclusion

Haddam next argues that plaintiffs' clainms are
precluded by the BIA s decision reversing the denial of his
asyl um application, because the BIA found that he did not in
fact participate in plans to target or persecute civilians.

In re Anwar Haddam |Interim Decision, 2000 W. 1901995 (BI A

2000) (unpubl i shed). Haddam s contention is that, by providing
information to the BI A accusing himof conplicity in the
violence directed at civilians, plaintiffs "litigated" the
issues in this case before the BIA. Plaintiffs were not
allowed to testify in that proceeding, but they did provide
written subm ssions nmaking the sane all egati ons agai nst Haddam
that they make here. The BI A decision indeed discusses sone
of the very evidence that plaintiffs offer here, nanely,
statements attri buted to Haddam t hat condone vi ol ence, and

i nformation about the Iink between the G A and the FI'S during
1994-1995. The plaintiffs were not parties to the BIA

proceedi ng, however, Allen v. MCurry, 449 U.S. 90, 94 (1980),

and they may not have had a full and fair opportunity to

litigate the issues before the BIA Blonder-Tongue Lab., Inc.
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V. Univ. of Ill. Found., 402 U. S. 313, 329 (1971). The BIA

ruling has no issue-preclusive effect.



L1, St andi ng

Haddam chal | enges the RAFD s standing to sue under
the Alien Tort Clains Act.®> Hi s challenge nust be sustained.
The ATCA provides a cause of action in federal district courts
to any "alien,"” but is silent on whether an organization can
sue instead of an individual. There is no direct authority on
this issue, but traditional principles of representational

standing,® e.g., United Food & Comrercial W rkers Union Local

751 v. Brown Group, Inc., 517 U S. 544, 553 (1996), are

sufficient to decide the standing issues in this case.’
Vet her the RAFD has standing to sue depends on whether the
cl ai ms agai nst Haddam require individualized proof from each

RAFD nenber . Retired Chicago Police Ass'n v. City of Chicago

, 7 F.3d 584, 602 (7th Cir. 1993); Hosp. Council v. City of

5> Haddam's nmotion to dism ss the RAFD for |ack of standing
was rejected in an earlier stage of this litigation, Doe v.
Islami ¢ Salvation Front, 993 F. Supp. 3 (D.D.C. 1998), but
Judge Sporkin expressly declined to rule on whether a group
can bring a claimunder the ATCA. He allowed the RAFD to
remain in the case because the individual plaintiffs had
standing. [d. at 10.

6 An association has standing to bring suit on behal f of
its menbers when: (a) its nmenber would otherw se have standing
to sue in their own right; (b) the interests it seeks to
protect are germane to the organization's purpose; and (c)
nei ther the claimasserted nor the relief requested requires
the participation of individual menmbers in the | awsuit.

" Plaintiffs' statenent during oral argunent that the RAFD
was suing in its own capacity, rather than as a representative
for its nmenbers, is contradicted by the pleadings in this
case. E.qg., Anmended Conpl. 19 100-02.
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Pittsburgh, 949 F.2d 83, 89 (3d Cir. 1991). The fact that the
RAFD seeks noney damages is dispositive: it does not have
associ ati onal standi ng, because individualized proof would be
requi red fromeach nmenber to determ ne the correct amount of

damages if Haddam were found |iable.

| V. Subj ect matter jurisdiction

The ATCA confers jurisdiction over actions for torts
committed in violation of the | aw of nations® or a treaty of
the United States. 28 U . S.C. 8§ 1350. The law of this Circuit
i s unclear, however, as to whether the ATCA creates a cause of
action!® and whet her the ATCA confers subject matter

jurisdiction over clains against non-state actors. See Tel-

8 Defendant's nmotion to dism ss for |ack of subject matter
jurisdiction was denied in an earlier stage of this case, Doe
V. Islamc Salvation Front, 993 F. Supp. 3 (D.D.C. 1998), but,
since then, plaintiffs have voluntarily di sm ssed many of
their initial clainms. What remains is different enough from
the original case to warrant reconsideration of the
jurisdictional question.

® The | aw of nations may be ascertained by "consulting the
wor ks of jurists, witing professedly on public law, or by the
general usage and practice of nations; or by judicial
deci si ons recogni zing and enforcing that law. " Filatagra v.
Pena-lrala, 630 F.2d 876, 880 (2d Cir. 1980)(quoting United
States v. Smith, 18 U S. (5 Weat.) 153, 160-61 (1820)).

10 The Courts of Appeals for the Second Circuit and the
Ninth Circuit have held that the ATCA does create a cause of
action for torts commtted in violation of the | aw of nations
or a US. treaty. Papa v. United States, 281 F.3d 1004, 1013
(9th Cir. 2002); Kadic v. Karadzic, 70 F.3d 232, 241 (2d Cir.
1995) .
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Oren v. Libyan Arab Republic, 517 F. Supp. 542 (D.D.C. 1981),
aff'd, 726 F.2d 774 (D.C. Cir. 1984). In Tel -Oren, the Court
of Appeals affirmed the dism ssal for |ack of subject matter
jurisdiction of an ATCA action brought agai nst various Arab
and Pal estinian organi zations by victinms of an arnmed attack on
a civilian bus in Israel. The panel, however, issued three
di vergent opinions on why the dism ssal was appropriate.
Judge Edwards found that there was no liability under the ATCA
for torture conmtted by non-state actors; Judge Bork opined
that the ATCA did not grant a cause of action in the first
pl ace; and Judge Robb concluded that the action presented a
nonjusticiable political question. Tel-Oren, 726 F.2d at 791,
795, 799, 823.

Even if the ATCA creates a cause of action and
i nposes liability upon non-state actors for certain acts, the
only claimover which this Court has subject matter
jurisdiction under the ATCA is that of Jane Doe Il. Judge
Edwards may or may not have been correct in his conclusion
that the | aw of nations attributes individual liability for a
"handful of crinmes" without requiring state action, Tel-Oren,
726 F.2d at 795, but no court has found nore in that "handful"”
than war crinmes, crines commtted in pursuit of genocide,

slave trading, aircraft hijacking, and piracy, see Kadic v.

Karadzic, 70 F.3d 232, 240 (2d Cir. 1995), and only Jane Doe
- 11 -



I1'"s claim alleging Haddanm s invol venent in an airplane

hi j acki ng, can be found on that short list. Plaintiffs argue
that their other allegations of Haddami s conmplicity in rurder
and threats commtted by arnmed Islam c groups anmount to

al |l egations of war crimes and crinmes agai nst humanity, 2/3/03
Tr. at 50-52, but their contention stretches the nmeani ng of
war crimes and crinmes agai nst humanity under the | aw of
nations too far and hinges on characterizing the violent
conflict in Algeria between the Islam c insurgency and the
government as "war" -- a debatable point. Plaintiffs'

subm ssion, that any violence or threat against a civilian or
"non-conbatant” during an armed conflict should be considered
a war crime or crine against humanity, is unsupported by

authority and is rejected. !

V. Plaintiffs' evidence
Even assum ng arguendo that jurisdiction could be
exercised over all of the plaintiffs' clains, the evidence

plaintiffs have offered to Iink Haddamto the all eged acts

L Plaintiffs' assertion that 28 U.S.C. 8§ 1331 gives rise
to a cause of action is unavailing for the reasons expl ai ned
in Tel-Oren, 726 F.2d at 779 n. 4. Plaintiffs also identified
the Torture VictimProtect Act, 28 U S.C. 8§ 1350, note, as a
basis for jurisdiction, but that Act is clearly inapplicable
here, because, in contrast to the ATCA, the TVPA "contains
explicit language requiring state action.” Doe v. Islamc
Salvation Front, 993 F. Supp. 3, 9 (D.D.C. 1998). Plaintiffs
have offered no facts show ng that Haddam was a state actor or
that the FIS was a de facto state.
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commtted by armed Islamc groups is insufficient to avoid
sunmary judgnment. There is nothing in this record on which a

jury could reasonably find for plaintiffs, Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 249 (1986), regardless of whether

international crimnal |aw standards or federal common | aw
standards are applied to the plaintiffs' clainms of acconplice
liability and conspiracy. !?

The asserted |inks between Haddam and the acts
commtted by armed |Islam c groups against civilians are much
too tenuous to support of finding of liability. Al ten of
plaintiffs' declarations describe the effects on individuals
of the horrific violence in Algeria and attribute blane to

"lIslam ¢ fundanentalists,” including the FI'S, but none offers

12 District courts in the 11th Circuit have relied on
deci sions by the International Crimnal Tribunal for the
former Yugoslavia and Rwanda to adjudi cate cl ai ns brought
under the ATCA. Barrueto v. Larios, 205 F. Supp. 2d. 1325,
1333 (S.D. Fla. 2002); Mehinovic v. Vuckovic, 198 F. Supp. 2d
1322, 1344 (N.D. Ga. 2002). The Ninth Circuit is teetering on
t he edge of such a ruling, see Doe | v. Unocal Corp., 2002 WL
31063976, at *12-13 (9th Cir. Sept. 18, 2002), vacated and
rehearing en banc granted by 2003 W 359787.

Tort principles fromfederal common | aw may be nore
useful. Unocal Corp., 2002 W. 31063976, at *26-35 (Reinhardt,
J. concurring)(rejecting the majority's application of
international |aw and urging application of federal comon | aw
to determne third party liability for tort clains against
foreign defendants); Note, 116 Harv. L. Rev. 1525
(2003) (supporting Judge Reinhardt's position). Cf. Bettis v.
|slami c Republic of Iran, 315 F.3d 325, 332-33 (D.C. Cir.

2003) (expl ai ning that federal common | aw, instead of state
tort law, has been used to analyze tort clainms against foreign
defendants in order to pronote uniformty anong federal courts
trying cases against foreign defendants).
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nore than concl usory statenents about Haddanml s all eged role.?®®
The fact (if it is a fact) that Haddam served in a | eadership
capacity of the FIS when it was affiliated with viol ent

groups, such as the G A from 1994 to 1995 does not |ink
Haddam to any specific acts in the absence of evidence that he
was a menber of or had official contact with the G A or the
Al'S. Haddam acknow edges that the G A was part of the

muj ahi di n between May 1994 and Novenber 1995, and that the FIS
supported the GIA's armed struggle against the mlitary regime
in order to restore elections. He states, however, that, once
the G A began killing civilians after Novenber 1995, he

di sassoci ated hinself fromthe G A and other violent Islamc
groups, and plaintiffs offer no facts to refute that

statenment. A communi que alleged to have been witten by the
FIS and the AIS soliciting noney fromcivilians and
threatening, "If you told the police, we will know and you
woul d have sentenced yourself with death because you have
dealt with the '"tenpters'," "Expert |" Decl. Ex. M ¥ is of no
probative value in the absence of any allegation that Haddam

participated in its issuance or even knew about it.

13 See Pls." Opp'n to Mot. for Summ J., Exs. 1-10.

¥ Plaintiffs identify this declarant as "Expert I" and
has offered the declaration under seal.
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Public statenments by Haddam al | egedly condoni ng
vi ol ence against journalists and others who opposed an Islamc
state do not help prove that he assisted or directed arned
I slam c groups in carrying out the particular acts that
affected the plaintiffs. The few specific exanpl es that
plaintiffs provide do tend to establish that Haddam
rationalized violence or refused to believe that civilians
were being targeted, but the statenents thensel ves cannot be
deened tortious. Haddam suggested that the French nmilitary,
instead of the G A was responsible for the Decenber 24, 1994
ai rplane hijacking that is the subject of Jane Doe Il's claim
"Expert |" Decl. at 21. Hi s statenent of refusal to believe
that the GI A was responsible for the hijacking does not
condone the act or admt to facilitating it. Haddani s
expression of regret to the famlies of a car bombing in
February 1995, stating that the arnmed groups that were
responsi ble intended to attack a | ocal police station, "Expert
|" Decl., Exh. V, may be an adm ssion that Haddam had
know edge or information about a specific act -- but that act
is not the basis of any claimremaining in this case.
Plaintiffs enphasi ze a statenent Haddam al | egedl y made during
a July 12, 2001, interview suggesting that journalists were
just as cul pable for the violence in Algeria as the mlitary

and arnmed |slam c groups: "What about journalists who kil
- 15 -



with words, who set the arny agai nst the people?" "Expert |I"
Decl. at 12. This particular statenent, even if unapol ogetic
about violence commtted agai nst journalists, was not a
directive to target specific journalists. |t was made,

nor eover, in 2001, several years after Jane Doe | X s husband,
a journalist, was killed.

The only statenent attributed to Haddam t hat does
suggest his support for violence commtted against civilians
was al | egedly made on May 6, 1994 during a newspaper
i nterview

We have suggested to our brothers the Miujahidin to
target those secular extrem sts who refused the
choice of the Algerian people. |t happens that
anong those there are university professors,
journalists, politicians, mlitary . . . [t]hat is
why the order has been given to people to organize
locally and target all of those who seized the
st at e appar at us.
"Expert |" Decl. at 18. This statenent denonstrates Haddam s
justification of violence against civilians supporting the
mlitary regime. |t does not support a conclusion that Haddam
incited or facilitated the threats, injuries, or nurders that
are the focus of the plaintiffs' clains. This single
st atement does not create a material factual dispute, either

alone or in conjunction with the fact that Haddam and the FIS

supported arned struggl e agai nst the government.



Plaintiffs nake a Rule 56(f) objection to the entry
of summary judgnment, supporting it only with the affidavit of
Rhonda Copel on, who has been their |ead attorney. Professor
Copel on never really states why plaintiffs "cannot present
facts essential to justify [plaintiffs'] opposition
Fed. R Civ. P. 56(f). The parties have indeed mred
t hensel ves in the discovery disputes described above, but
there has been no inpedinment to the discovery of non-parties
during the six-year history of this case. During that period,
the plaintiffs could have pursued much, if not nost, of the
di scovery that Professor Copel on now wants to take, but they
have not done so. |In any case, nost of Professor Copelon's
proposals to take discovery would neet obvious government al
barriers, erected for reasons of bureaucracy, or secrecy, or
both, and are on their face unlikely to | ead to adm ssible
evidence. It would be unreasonable to require Haddam who has
private counsel, to participate in and endure litigation with
the State Departnment, Defense Departnent, the CIA the FBI
and the National Security Council over the depositions
Prof essor Copel on now wants to take and the subpoenas duces
tecum she now wants to serve. The letter rogatory that
Prof essor Copelon wants to send to the Governnment of Algeria
are unlikely to uncover information of any kind, adni ssible or

not, in view of the fact that an earlier letter rogatory was
- 17 -



refused and a nmeeting with representatives of the chief
prosecutor in Algiers was unsuccessful. Professor Copel on
persists in her quest for information fromand about Haddam s
asyl um proceedi ngs, but here she is nerely fishing, and
fishing in waters unlikely to be productive, in view of the
fact that the BIA rejected the plaintiffs' allegations agai nst
Haddam And her desire to issue subpoenas to financi al
institutions, tel ephone conpanies, and the Justice
Departnent's Office of International Litigation, in order to
pursue her "information and belief"” that Haddamis or has been
involved in arnms trafficking, is fishing in a different ocean.
The only discovery Professor Copelon proposes that seens

pl ausi bl e is the deposition of Haddam hinsel f, but, in the
absence of even a scintilla of evidence directly |inking
Haddam to t he airplane hijacking on December 24, 1994 -- the
single claimof the remaining plaintiffs over which this Court

has jurisdiction -- such a deposition would be harassnment.

Concl usi on
For the reasons set forth above, defendant's notion

for summary judgment will be granted.



JAMES ROBERTSON
United States District Judge
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UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A
JANE DOE, et al.,
Plaintiffs,
V. : Civil Action No. 96-2792 (JR)

| SLAM C SALVATI ON FRONT, et
al .,

Def endant s.
ORDER
For the reasons stated in the acconpanying
menor andum defendant's notion for summary judgnment [#141] is
granted and plaintiffs' notion to conpel discovery [#145] is
deni ed.

SO ORDERED t hi s day of March 2003.

JAMES ROBERTSON
United States District Judge
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